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I\= =8 Disorder in the Court

Pushing Regulation
Through Litigation

to the Edge:

The Gaming Industry,
Fast Food and
Alcoholic Beverages
by Victor E. Schwartz

“Regulation through litigation” is a
term of art coined by former Secretary
of Labor Robert Reich.* “Regulation
through litigation” occurs when judges
twist the fundamental purpose of the
tort system —compensating peoplewho
have been wrongfully injured by a de-
fendant — into the threat of massive li-
ability exposure intended to force
changes in the behavior of a particular
industry. Liability law isturned upside-
down from its true purpose — compen-
sation — into a purpose that is assigned
tothelegidative branch under the Con-
stitution of the United States and state
constitutions. Judges, in effect, are
using the tort system to legislate their
own agenda.

The modern era of “regulation
through litigation” began with tobacco.
An unusua dliance of state attorneys
general and wealthy personal injury
lawyers facilitated this initiative. The
core of the cases was an attempt by
states to recover state Medicaid costs
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allegedly caused by smoking. Funda-
mental legal principles that stood for
more than 140 years dictated that the
right of statesto recover for Medicaid
costs allegedly caused by smoking
could not be greater than the right of an
individual smoker to sue for his or her
owninjury. Nevertheless, some courts
believed that the | egidative branch had
failed to adequately regulate tobacco.
These judges dtered fundamental prin-
ciples of tort law to give states greater
rights to sue than individual smokers.
Stateswould not be subject to defenses
based on smoker choice. Stateswould
not have to connect an individual’s
smoking with an individual’s injury.
General and often questionable data
would supply that link. Further, states
would not have to identify which par-
ticular manufacturer caused which par-
ticular injury. All of thesefundamental
tort ruleswere swept avay. Somejudges
believed they weretheonly public offi-
cials who could make the tobacco in-
dustry change its marketing practices.
Thesejudges made changesin law with
little public notice. The industry had
become very unpopular with a signifi-
cant portion of the public, and the pub-
lic did not object.

When the state caseswere ultimately
settled, the settlement did not involve
merely thetransfer of amassive amount
of money, $206 billion. It alsorequired
changes in behavior about how com-
panies advertise, market their products,
placetheir productsin stores, and many
other regulatory controls that had been
considered but rejected by Congress.

At the time the tobacco cases oc-
curred, | suggested that the trend of
“regulation through litigation” would
not end with tobacco. At thetime, per-
sonal injury lawyers, anti-tobacco ad-
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vocates and state attorneys genera in-
dicated that their target was solely to-
bacco. The rhetoric was simple: “To-
bacco is the only product that can kill
peoplewhen it isused as intended.”? |
pointed out that this was not necessar-
ily true. A triple hamburger’s purpose
isnot to be thrown but to be eaten. If it
iseaten, it can be potentially deadly for
people who are subject to heart disease
and cholesterol buildup. The anti-to-
bacco advocates put these suggestions
aside; for example, anti-tobacco John
Banzhaf told the Washington Timesthat
tobacco was a unique case.’®

If the state were given greater pow-
ers to sue than an individual, it could
use these powers against other indus-
tries. For example, if a state decided
that Medicaid suffered huge costs due
to accidents caused by automobiles
driven at high speeds (90, 100 or even
130 miles an hour), the state might be
able to put that Medicaid cost on an
automobile company. An individual
who drove at high speeds obviously
could not pass his costs to an automo-
bile company, because he chose to do
s0.

“Regulation Through
Litigation” Moves Forward

After the tobacco cases were re-
solved, a humber of communities
brought cases against manufacturers of
guns. This, too, was classic “regula-
tion through litigation.” The principal
purpose of the lawsuits was not to col-
lect money from the gun industry, but
to make the specter of liability so vast
that the industry would agree to gun-
locks, security protections and other
limitations on the use of their products.
These cases are till fermenting in the
various states. Most have not been
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successful, but some have shown the
possibility of moving forward.

Health maintenance organizations
(HMOs) also came into the sights of
“regulation through litigation” judges
and lawyers. Although only one attor-
ney genera participated, persona in-
jury lawyers brought claims against
HMOs seeking to change their behav-
ior with the threat of massive liability.
These cases are till pending.

At least one attorney general,
Sheldon Whitehouse of Rhode Island,
has attempted a“ regul ation through liti-
gation” action against manufacturers of
lead paint. Lead paint has not been
manufactured for over 50 yearsand chil-
dren are exposed to lead paint occurs
because landlords have not acted to
remove old, decaying paint on walls.
Nevertheless, a lower court in Rhode
Island has given Attorney General
Whitehouse a taste of success. The
judge held that at least one claim of a
public nuisance may survive a motion
to dismiss. Thetria hasalong way to
go, but the judge's ruling gave hope to
the Attorney General.

During the past year, the pharmaceu-
tical industry has come into the gun
sights of at least 19 attorneys general.
Theissuesare complicated, but theaims
of the attorneys general are not. Their
claims seek to change the behavior of
pharmaceutical companiesand theway
they market and price their products.

When the specter of “regulation
through litigation” began, | suggested
that at some time in the future, prod-
ucts like fatty foods or liquor could be
adversely affected by “regulation
through litigation.” | did not believe
such claimswould occur in the near fu-
ture because these are generally popu-
lar products. Essential ingredients for
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success by “regulation through litiga- Somewhat like certain charities that
tion” proponentsisthat theindustry is  have conquered one disease but do not
vilified and becomesunpopular withthe  want to go out of business as a resuilt,
public. both anti-tobacco advocate John
The unpopularity of the industry = Banzhaf and Richard Deynard's to-
gives a judge “political cover” to en-  bacco productsliability project at North-
gagein “regulation through litigation.” eastern University Law School appear
If an individual judge overrules more  to be focusing on fatty foods. It has
than 240 years of precedent, nobody  beenreported that John Banzhaf islead-
caresmuchif theindustry isunpopular.  ing a movement of “trial lawyers and
But if theindustry isvery popular with  public-health activistswho aremarshal -
thepublic, itismoredifficult forajudge  ling the strategies used against tobacco
and subsequently a jury to changethe  to go against fast food restaurants and
way we entertain ourselves, what we  food producers that sell ‘fatty’ food,
eat, and what we do. candy, soft drinks and other
My speculation about the survivabil- ~ consumables deemed politically incor-
ity of popular industries may prove  rect.”® At Northeastern University, Pro-
wrong. Duringthe past several months,  fessor Deynard workswith students*“to
early movements have been made  develop possible strategies that could
against gambling and fast food. Theo-  be used to bring obesity-related claims
riesfor reaching “regulationthroughliti-  against foodmakers.””
gation” in the liquor industry are wait- Early cases have focused on misrep-
ing in the silos of professors' theories  resentation by fast food chains. For
and some personal injury lawyers' example, a Hindu group sued
dreams. McDonald's because McDonald’s
stated its French fries were cooked in
Fast And Fatty FOOd. vegetable oil. McDonad’s did not tell
The storm clouds are gathering for  he nuplic that although its French fries
potential suitsagainst producersof fast  \yere cooked in vegetable oil, they had
and high fat foods. In the early 1990s, been coated with a meat-based sub-
one heard over and over that smoking  gance to add flavor. If one looks very
was responsible for 300,000 deaths @ carefylly what McDonald's said, it was

year. Whether it was true or not, that e they were cooked in vegetable oil.
wasthenumber. Now, former SUrgeon oy that reason, it would be very diffi-

General David Thatcher statesthat obe- it to make an actual case of fraud.
Sity trandates into 300,000 premature Nevertheless, McDonald's is reported
deaths each year. The former Surgeon 4 have settled the case for over $10
General adds that taxpayers pay $117  ijlion®

billioninfat-related “ hedth billsfor eat- Itisaleapfrom an alegedly mislead-
ing-related diseaseslike adult-onset dia- ing advertising claim to claims based

betes and cholesterol-clogged arter- oy harmsinherentinthefooditself. That
ies”5 The cost to society, particularly leap was made in tobacco. Will it be
to Medicaid, was also the predicatefor  1,5de with fast food?

the lawsuits against big tobacco. Thereareat least two major obstacles
to overcome before such cases can be
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successful. Firdt, itwill bevery difficult
to show that any one purveyor of fast
food would be responsible for an
individud’sill health. To overcomethis
hurdle, “regulation through litigation”
courts or legislatures will have to help
plaintiffs pave the way and if that help
iscoming, itismost likely to be granted
to states, not individuals, just like in
tobacco litigation. Statutes enacted in
Florida, Maryland and Vermont granted
hugetort law leapsfor states; the states
could ignore a smoker’s voluntary be-
havior and did not have to prove a di-
rect connection between a defendant’s
acts and the state's alleged loss of rev-
enue. More importantly, “regulation
through litigation” courts provided the
same leap. Will legislatures or courts
do the same for fast food?

The second hurdle, in this author’s
view, is even greater. Fast food and
fatty foods are popular with the public.
It would be very difficult to persuade
juriestoimposeliability now. But pub-
lic opinion could change, asit did with
tobacco. In the late 1980s, a survey
showed that more people knew that to-
bacco was dangerous for your health
than knew the name of Jesus Christ. In
genera, the public regarded smoking
asasdf-indulgent behavior andif aharm
occurred, it was the responsibility of
the individual who smoked. But con-
stant negative focus by the media on
the tobacco industry changed the view
of many inthepublic. Thefocusshifted,
from a person who continued to smoke
despite knowledge of its risks, to per-
ceptions of tobacco companies hiding
information from the public.

If fast food chains or manufacturers
of fatty food can be subject to the same
vilification, it is possible that potential
juror attitudes will change. If they do,
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the fast food industry and those who
produce fatty foods could be at signifi-
cant risk.

Gambling

Gambling is also a matter of choice.
How can “regulation through litigation”
attack that industry? The path isbeing
blazed by former anti-tobacco Massa-
chusetts Attorney General Scott
Harshbarger, now president of the Com-
mon Cause citizens lobbying group in
Washington. He has said the gaming
industry “is going to lead to a major
health crisis.”® In essence, Mr.
Harshbarger is claiming that somewho
loseat thetablesare“victims” and can't
helpthemselves. They areinduced into
gaming by advertising and the glitter of
Las Vegas, Atlantic City and other cit-
ies with bright and attractive casinos.
There also have been rumors, perhaps
well-founded, that Harshbarger’sgroup
hasworked with the Association of Tria
Lawyers of America (ATLA) on ame-
diacampaign to persuade the public that
some gamblers are truly “victims’ and
the casinos are the enemies.® While
ATLA spokespersons have denied this
claim, Harshbarger’'s words and those
alied with him have planted the seed.

Most recently, a Ohio state-spon-
sored study conducted by a group
called the Gambling Ingtitute Commit-
tee strongly suggested that the gaming
industry should bear the cost of pay-
ments for the “treatment of gambling
addiction.” This group is not merely
some trial lawyer “front” but a legiti-
mate public body.

Will state “regulation through litiga-
tion” cases be brought against the gam-
ing industry and will they succeed? It
will depend, in part, on theinvolvement
of states. Since states themselves have
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sponsored lotteries and have derived
tax revenuefromlegd gaming, they may
be perceived as acting hypocriticaly in
pursuing “regulation through litigation”
tort claims against the gaming industry.
Nevertheless, states have become quite
robust dueto state cigarettetaxes. That
did not block statesin pursuing the to-
bacco industry in tort claims.

Likefast food, gamblingispopularin
many quartersand it will be very diffi-
cult to vilify theindustry. Inten years,
the gambling or gaming situation may
make it possible for appropriate “vic-
tims’ to be characterized as blameless
and rounded up by aggressive personal
injury lawyers who find willing jurists
to bend rulesof law. If that occurs, they
may be successful. Advocates of
“regulation through litigation” directed
at thegaming industry arelikely tolook
for reductions in advertising and in-
ducements by theindustry, such asfree
“comps’ and coupons, and increase
their “concern” and outreach to those
who might be compulsive gamblers.

Alcohalic Beverage Industry

When individuals with alcohol-re-
lated illnesses have brought cases
against the alcohol industry, they have
generally failed in their claims. Cases
with the greatest promise have been
brought by personswhoseillnesses are
not those normally associated with al-
coholism. In general, however, judges
and juriesbelievethat peopleare aware
of alcohal risks and the health dangers
that may occur as aresult of excessive
drinking. For that reason, the over-
whelming numbers of cases brought
against the industry have failed.

It seems unlikely that individual
“drinker” caseswill succeed against the
industry except in a scenario where an
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illness that is not normally thought of
as an alcohol-related disease can be
proven to be associated with normal
alcohol use. If claims are to be suc-
cessfully brought against the alcohol
industry, they will bemorelikely to come
from those whose injuries were caused
by people who drink too much. Al-
ready, thelegadl literature proclaimsthat
morethan 20,000 auto fatalitiesper year
are associated with drinking.'* The
public has sympathy for those killed or
injured by drunk drivers. Organizations
such as Mothers Against Drunk Driv-
ing are already in place to protect the
interests of those who have been or
could bekilled by drunk drivers.
Those who are trying to develop
theories against the alcohol industry
have followed the “bystander” injury
theme. Recoveries should be made not
by those who drink too much but by
thosewho cause harmwhiledriving in-
toxicated. These advocates look to
cases that have been brought for harm
caused by second-hand smoke. These
advocates argue the cases brought by
persons who have been hurt or injured
by drunk drivers are stronger than
cases brought by persons exposed to
second-hand smoke. Advocates point
that causation issues are absolutely
clear with acohol wherethey arefoggy,
at best, with second-hand smoke. Sec-
ond, they argue that the type of risks
associated with bystander injury from
alcohol is more serious than injuries
caused by secondary smoke.*?
Mitigating against imposing liability
for injuries to bystanders on alcoholic
beverage manufacturersarelong-stand-
ing precedents that state that the ac-
tion of the drunk driver is an indepen-
dent supervening cause that insulates
themanufacturersfrom liability. Aswe
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have seen in cases involving tobacco,
guns, and other “unpopular” products,
long-standing precedents can be swept
aside if a court is bent on increasing
regulation of an industry. The attempt
to overregulate alcohol has been part
of history and has failed. Prohibition
did not work. For that reason, at |east
for the foreseeable future, courts are
unlikely to abandon precedent to pur-
sue an acohol regulatory goal.

Are there any circumstances where
this could change? Changewill depend
on the activities of the industry and the
aggressiveness of persons who wish
to pursueit. A danger for the industry
is in its advertising; if advertising is
perceived to target minors, it can create
aproblem for theindustry. Thisis par-
ticularly true if the advertising targets
appear to be college-age students who
engagein bingedrinking which, inturn,
brings about serious injury to the per-
son imbibing the beverage and poten-
tial danger to others. Estimates reflect
that approximately 7,500 bystanders
werekilled in acohol-related deathsin
one year.*®

A second engine that may be pushed
by personal injury lawyerswho find al -
cohol manufacturers to be appealing
targets is the alcohol-addicted victim.
Thisis not a new target, and the prob-
lem of al coholism hasbeen studied and
recognized for hundreds of years. In
general, the public believes that aco-
holics do have a choice to be treated or
not. If public opinion shiftson thisis-
sue, it may becomearisk for theindus-
try.

There is danger for pharmaceutical
companies, HMOs and the tobacco
manufacturers; less danger for the pro-
ducers of fast foods and the gaming
industry, and, least of al, for alcohol.
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One reason isthat personal injury law-
yers themselves enjoy fast food, occa
sional gaming and alcohol. Some have
admitted to thisfact inthe media. The
old expression “the jury isout” applies
to these industries. If public opinion
shifts, whether through the force of
personal injury lawyers and their allies
or through industry missteps, poten-
tidly substantia liability could move
into areas that are now considered or-
dinary and welcome pleasures of our
society.
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