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Patients Avoiding Needed Care
Many lower- and middle-income
Americans who purchased insur-
ance on government-run health
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Calif. Exchange Running out of Money

By Loren Heal
fter spending more than $1 bil-
lion on startup costs, California’s
state-run Obamacare health insurance
exchange has failed to produce the
expected returns and is rapidly run-
ning out of money.

Covered California signed up fewer
people than was required for it to
become self-sufficient, Lanhee Chen of
the Hoover Institution says.

“Even spending all of the money they
did on advertising, they still managed
to sign up far fewer Californians than
they expected,” Chen said. “In fact,
they’'ve signed up about 1.27 million
people, when they expected to enroll
1.8 million.

“Covered California receives $13.95
for each enrollee into the program, so
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By Kenneth Artz
group of House Republicans released a proposed
A health care plan that would replace Obamacare
with patient-centered reforms and free-market
solutions.

The 192-page American Health Care Reform Act
(AHCRA) was written by Reps. Phil Roe (R-TN) and Austin
Scott (R-GA). The authors describe it as an “aspirational
model” of American health care and say it’s open for amend-
ments.

Highlights include fully repealing President Barack
Obama’s health care law, eliminating billions of dollars in
taxes and thousands of pages of unworkable regulations
and mandates that drive up health care costs, expanding
federal funding for state high-risk pools, allowing health
insurance plan purchases across state lines, reforming med-
ical liability laws, and investing in research for the most
common causes of death in the United States.
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Right to Try Passes Calif. Senate

By Katie Clancy
he California Senate unanimously
passed The Right to Try Act, which
effectively nullifies certain Food and
Drug Administration (FDA) rules pre-
venting terminally ill patients from
accessing experimental treatments.

State Sens. Jeff Stone (R-Palm Des-
ert) and Joel Anderson (R-Alpine)
introduced Senate Bill 149 in January.
The bill gives terminally ill patients
access to medicines that have not been
given final approval by FDA.

California’s Right to Try (RTT) bill
follows the lead of 18 other states that
have already enacted similar legisla-
tion. Twenty-one other states are also
now considering such laws.

Under the Federal Food, Drug, and
Cosmetic Act, general access to experi-
mental drugs is prohibited, but under
the expanded access provision of the
act, patients with serious or immedi-
ately life-threatening diseases may
access experimental drugs once they
receive express FDA approval.

California’s Right to Try Act bypass-
es FDA’s expanded access program,
allowing patients to obtain experimen-
tal drugs from manufacturers without
first obtaining FDA approval.

Stone, who is also a pharmacist,
says he was motivated to introduce
his bill because he had seen firsthand
the frustration of people and families
who are battling not only horrible,
life-threatening illnesses but also the

“At this point in the illness, the
patient has exhausted any other
treatment options and simply does
not have the time to wait for the

FDA's approval for the drugs and
treatments, which can prolong for
months or years.”

JEFF STONE, STATE SENATOR, PALM DESERT, CALIFORNIA

government bureaucracy that prevents
needed treatments.

“At this point in the illness, the
patient has exhausted any other treat-
ment options and simply does not have
the time to wait for the FDA’s approval
for the drugs and treatments, which
can prolong for months or years,” Stone
said.

FDA does have a process, known as
“compassionate use,” allowing indi-
viduals to request permission to use
unapproved drugs, but it takes count-
less hours and paperwork to be of use
for the patient in the short amount of
time they have left, Stone says.

Providing Legal Protection

Right to try laws protect doctors and
drug makers who administer the
experimental drugs from lawsuits filed
when the treatment harms the individ-
ual. Under right to try, patients agree-

month.

Analysis.

costs,” Herrick said.

— Staff Reports

Obamacare Exchange Poses Cap on Specialty Drugs

Californians worried about the high cost of drugs took
their concerns to Covered California, the state’s Obam-
acare health insurance exchange. The agency agreed,
capping the monthly out-of-pocket costs for specialty
drugs. Starting in 2016, most people will have to pay

a maximum of only $150 or $250 per prescription per

Drug expenditures rose by about 13 percent in 2014,
due largely to specialty drugs such as those used to treat
hepatitis C, says Devon Herrick, a senior fellow and
health care researcher for the National Center for Policy

“State Medicaid programs and insurers are balking at
the high price and are looking for ways to limit their

ing to experimental treatments sign a
legal form of consent, acknowledging
the risks involved and their under-
standing the treatment has no guaran-
tee of success.

The Goldwater Institute, a pro-liber-
ty think tank, has been a major advo-
cate of right to try legislation in states
across the country. Kurt Altman, a
national policy advisor for Goldwater,
says his organization developed the
model legislation for RTT after con-
ducting significant research into the
FDA drug approval process.

“Once the data was collected, Gold-
water identified ... the lack of access
terminal patients had to investigation-
al new drugs [as a significant problem
that, if resolved,] could potentially help
them,” Altman said.

“We believe right to try will enable
more terminally ill patients to access
investigational medications that could
potentially benefit them,” Altman said.

Concerns, But Also Hope

Those skeptical of right to try say it
could produce false hope for patients
or even worsen their condition. Alt-
man acknowledges those concerns but
remains hopeful.

“We have no illusions that this will
save millions or even thousands, but
we are certain it will help many,” Alt-
man said.

“Right to try gives control over medi-
cal decisions back to the patient and
doctor, where it rightly belongs,” Alt-
man said. “So far, the bill in California
has received bipartisan support. This
common-sense bill has gained posi-
tive momentum, and we believe that
momentum will continue.”

FDA has not commented on the right
to try issue. Altman and other propo-
nents hope the movement behind this
legislation will prompt FDA to change
some of its requirements right to try
supporters believe to be outdated.

Katie Clancy (kmclancy.heartland@
gmail.com) is a government relations
intern for The Heartland Institute.



4 HEALTH CARE NEWS | JULY 2015

/\

Excessive Obamacare

Costs Cause Many to
Avoid Needed Care

By Bruce Walker and Jim Waters
any lower- and middle-income
Americans who purchased insur-
ance on government-run health insur-
ance exchanges are skipping needed
tests and doctor’s visits, a new study
has found.

The study, conducted by Families
USA and titled “Non-Group Health
Insurance: Many Insured Americans
with High Out-of-Pocket Costs Forgo
Needed Health Care,” indicates high
deductibles required by many health
insurance plans offered through govern-
ment health insurance exchanges dis-
couraged one in four exchange custom-
ers from keeping doctor’s appointments
or getting important medical tests.
The ratio was nearly one-in-three for
middle- and lower-income adults.

More than half of plans offered in
government exchanges have deduct-
ibles of at least $1,500.

“This is a clear example of how peo-
ple can be very casual in their thoughts
and language about rhetoric coming
from the government about public pro-
grams,” said D. Eric Schansberg, an
economics professor at Indiana Univer-
sity Southeast.

Schansberg says trust in government
promises can result in people thinking
they can get the care they need when
they can’t.

Results Don’t Match Rhetoric
“Simply having health insurance is no
guarantee that a consumer can afford to

pay for health care,” wrote the authors
of the Families USA report.

Although the study’s results don’t
prove these patients have worse access
to care than before signing up for
Obamacare, they certainly show the
results don’t match the government’s
rhetoric, Schansberg says.

“When government jumps in like it
did with Obamacare, the benefits tend
to be overstated, often by a significant
amount,” Schansberg said. “The rheto-
ric surrounding implementation of the
Affordable Care Act led these people
to believe things would get better, but
they haven’t.”

Millions Can’t Afford Care

Families USA received $1.1 million
from the Robert Wood Johnson Foun-
dation after passage of Obamacare to
encourage the newly insured to tell how
President Barack Obama’s health care
law personally benefited them.

The Families USA study ended up
confirming millions of lower- and mid-
dle-income Americans who purchased
plans on the exchange still can’t afford
care, despite promises the subsidies
and tax credits in the law would assist
customers not only to purchase insur-
ance but also to gain access to care.

“It is odd a group that lobbied for
Obamacare claims Obamacare has
delivered on its promise of making
health care less expensive, despite evi-
dence to the contrary, and then demon-
strates that we cannot tax, subsidize,

— Staff Reports

House Votes to Repeal Medical Device Tax

The U.S. House of Representatives voted to repeal a tax
on medical devices in the Affordable Care Act, despite
President Barack Obama’s threat to veto the bill.

“If Republicans can’t defund all of Obamacare, then we
should do the next best thing, which is to defund it piece-
meal,” said Seton Motley, president of Less Government,
a nonprofit organization dedicated to reducing the power
of government and protecting First Amendment rights.

“When government
jumps in like it did
with Obamacare,
the benefits tend
to be overstated,
often by a signifi-
cant amount. The

rhetoric surround-
ing implementation
of the Affordable
Care Act led these people to believe things would get
better, but they haven't.”

D. ERIC SCHANSBERG
INDIANA UNIVERSITY SOUTHEAST

and mandate our way to affordable
health care for everyone,” said Nathan
A. Benefield, vice president of policy
analysis at the Commonwealth Foun-
dation, a think tank in Harrisburg,
Pennsylvania.

Calling for More Subsidies

To fix the problem, Family USA recom-
mends reducing deductibles and copay-
ments for lower- and middle-income
Obamacare Silver Plan consumers.

“It 1s not surprising that they go on
to advocate for still more government
mandates and taxpayer subsidies,”
said Benefield. “Government policy
can expand the pool of Americans
with health insurance cards, but it
cannot guarantee lower costs. In fact,
most government intervention into
the health care field directly results in
higher prices.”

The reality is the Affordable Care
Act has not made health care any more
affordable or accessible, Benefield says.

“The only way to achieve that is
through actually having choice and
competition in the health care indus-
try,” Benefield said. “Choosing not to
pay for additional medical services
should be part of that. Simply ask-
ing taxpayers to pay more and taking
choices out of the hands of patients will
add to the total cost of health care and
fail to address the underlying problems
families struggle with.”

Doomed From the Start

The very existence of subsidies ensured
failure from the beginning, says David
Adams, president of Kentucky Citizens
Judicial and a plaintiff in an ongoing
legal battle to shut down the common-
wealth’s state-based exchange.

“The fact that they have to throw fed-
eral dollars to ameliorate what they've
done to the pricing is your first clue
that it’s a failure,” Adams said.

The reality for the lower- and mid-
dle-income Americans caught between
the cracks of Medicaid and lacking the
resources to cover much higher deduct-
ibles is Obamacare has blurred the dis-
tinction between insurance and actual
access to care, says Adams.

“Of what benefit is it to have lower
premiums if they have a $13,000
deductible and can’t afford basic treat-
ment?” Adams asked. “You used to be
able to go in to the doctor’s office and
write a check for $50 to get a prescrip-
tion. But now the price of everything is
so distorted because of Obamacare so
that even routine visits are out of reach
for many of these people.”

Bruce Edward Walker (bwalker@
heartland.org) is a policy advisor for
The Heartland Institute. Jim Waters
(jwaters@freedomkentucky.com)
is president of the Bluegrass Institute,
Kentucky’s free-market think tank.

INTERNET INFO

Families USA, “Non-Group Health
Insurance: Many Insured Americans
with High Out-of-Pocket Costs Forgo
Needed Health Care”: https://www.
heartland.org/policy-documents/
non-group-health-insurance-many-
insured-americans-high-out-pocket-
costs-forgo-neede

Liz Hamel, Mira Norton, Larry Levitt,
Gary Claxton, and Mollyann Brodie,
“Survey of Non-Group Health
Insurance Enrollees, Wave 2,” The
Henry J. Kaiser Family Foundation:
https://www.heartland.org/policy-
documents/survey-non-group-
health-insurance-enrollees-wave-2
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Florida Fights Administration over Medicaid

By Jehadu Abshiro

lorida Gov. Rick Scott (R)

announced his administration will
file a lawsuit against the federal gov-
ernment for threatening to withhold
more than $1 billion in Low Income
Pool (LIP) funding for hospitals if the
state fails to expand Medicaid.

LIP was created to replace supple-
mental hospital payments when the
state moved from a fee-for-service sys-
tem to reformed Medicaid managed
care. Florida officials agreed to move
$1.2 billion in other Medicaid funding
into LIP as part of waiver negotiations
with the federal government in 2014.
According to state data, Medicaid pay-
ments cover 62 percent of hospital
costs, and with LIP funding, 95 percent
of costs are covered.

“What the Washington[,DC] officials
and Centers for Medicare and Medicaid
Services are saying is if you expanded
Medicaid, then you would have less of a
need for low-income pool funding,” said
Thomas Miller, a resident fellow at the
American Enterprise Institute. “But

INTERNET INFO

Devon Herrick and Linda Gorman,
“An Economic and Policy Analysis of
Florida Medicaid Expansion,” Nation-
al Center for Policy Analysis, Policy
Report No. 347: http://www.ncpa.
org/pdfs/st347.pdf

that’s questionable because it’s not typ-
ically good care and it’s not particularly
well funded.”

Obama Leveraging States

A Florida Senate bill would require the
state to cover 10 percent of the Medic-
aid expansion cost, or $5 billion.

Scott and most of the Florida
House are resisting any legislation
that expands Medicaid since the U.S.
Supreme Court decision in National
Federation of Independent Business
v. Sebelius made expansion optional,
Miller says. In this 2012 Affordable
Care Act (ACA) case, Chief Justice John
Roberts and Justices Samuel Alito, Ste-
phen Breyer, Elena Kagan, Anthony
Kennedy, Antonin Scalia, and Clarence
Thomas found the Medicaid expansion
provisions were written unconstitution-
ally. They concluded Congress does not
have authority to threaten a state with
complete loss of federal funding of Med-
icaid if the state refuses the expansion.

“Politically, this suggests that
[although] there are some limits
in resisting Medicaid expansion by
states, it doesn’t work that well for the
Obama administration to use this type
of money to leverage and coerce ... the
states to this type of expansion,” Miller
said.

Twenty-one states have rejected the
expansion, and the Obama administra-
tion is sending a clear signal to other
non-expansion states they're willing
to bully and basically blackmail state

— Staff Reports

South Dakota Mental Health Court Proposed

A Sioux Falls, South Dakota judge is proposing an alter-
native court system that would focus on rehabilitating
mentally ill defendants instead of putting them in prison.
Second Circuit Judge Doug Hoffman says a mental health
court could produce better results for taxpayers and soci-
ety and help lower the state’s prison population.

Dr. John Dale Dunn, an emergency physician and pol-
icy advisor to The Heartland Institute, which publishes
Health Care News, urges caution in considering such
ideas. Dunn says mental health is often a way for progres-
sives to say people are not responsible for their actions.

In the overwhelming majority of cases, “people com-
mit crimes because they choose to commit crimes, not
because of mental health,” Dunn said.

“The costs are unsustainable and unpredictable.”

NICHOLAS HORTON, POLICY IMPACT SPECIALIST
FOUNDATION FOR GOVERNMENT ACCOUNTABILITY

lawmakers to get what they want, says
Nicholas Horton, a policy impact spe-
cialist at the Foundation for Govern-
ment Accountability.

“All the while, they're telling these
same state lawmakers how much ‘flex-
ibility’ they’ll give them if they’ll just
agree to expand,” Horton said.

Costs ‘a Nightmare’

If Florida were to expand Medic-
aid, nearly 1.3 million people would
enroll, according to the National Cen-
ter for Policy Analysis. Horton says
he considers this a low estimate based
on the experience of other expan-
sion states.

“The costs are unsustainable and
unpredictable,” Horton said. “It’s just
a nightmare all the way around for
taxpayers, for the needy, and for state
lawmakers.”

The Obama administration’s push to

force Medicaid expansion may hit Kan-
sas and Texas later this year, when
their LIP funding waivers will be up
for reauthorization.

Miller says LIP funding represents
a significant amount of the resources
available to provide assistance to low-
income individuals not covered under
Medicaid.

“There’s a lot of pressure and angst
over the [potential] loss of those
resources, which people had assumed
would continue in the future for a
number of years,” Miller said. “Both
sides are probably moving closer to
finding some common ground, but
there is a short amount of time and a
lot of polarized atmosphere surround-
ing this.”

Jehadu Abshiro (jabshiro@gmail.
com) writes from Dallas, Texas.

Power to the People!

Obamacare can and must be replaced by free-market,
patient-centered health care reforms that expand patient
power, ensure health care for all without an employer
mandate or an individual mandate, and reduce taxes,
federal spending, and regulation.

Learn more about these patient-centered health care
strategies in "Power to the People: Repealing and Replacing
Obamacare with Patient Power,” a Policy Brief by Peter
Ferrara, senior fellow at The Heartland Institute. Request
your copy by calling 312/377-4000 or going online at
heartland.org.
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Medicaid Set to Overwhelm New Mexico Budget

By Matthew Glans
New Mexico is one of 28 states that
expanded Medicaid coverage for

impoverished adults as part of the
implementation of Obamacare, result-
ing in more than 216,000 people joining
the state’s Medicaid roster and pushing
the total to nearly 800,000 enrollees.

Combined with a loss of federal funds
used to pay for the expansion in 2016,
the state will face a serious budget
crunch, the Associated Press reports.

The federal government currently
pays 100 percent of the cost of the
expansion, but that percentage will
decrease beginning in 2017 to 90 per-
cent, resulting in New Mexico having
to pay about $120 million of the expan-
sion’s expenses. By 2020, more than
895,000 people could be on the rolls,
including 257,000 who will be covered
by the expansion. Based on current
projections, total general fund dollars
needed to cover the state’s Medicaid
program by fiscal year 2020 will be
$1.1 billion, including $268 million
caused by the expansion.

David Abbey, director of the state’s
Legislative Finance Committee, says

SAVEMEDICAREPART D

working!

save Medicare Part D!

Millions of seniors rely on Medicare Part D for affordable drugs. It has re-
duced spending on hospitalization and it costs less than originally budget-
ed. But some politicians want to destroy Part D by breaking its market-driven
approach to price negotiation or by imposing taxes on drugs sold to seniors.
Stand up for Medicare Part D! Don't let politicians destroy a program that is

Go to SaveMedicarePartD.com for information about what you can do to

“Because of the politics in the state,
Republican Gov. Susana Martinez
[right] faced a very difficult decision to
expand the program. I'm sure she felt
like she had no choice and she had to
do it, but it's a bit ironic a government
program designed to alleviate poverty

is going to spread it widely.”

PAUL J. GESSING
PRESIDENT
RIO GRANDE FOUNDATION

other parts of the budget are going to
have to shrink to accommodate the rap-
idly expanding Medicaid spending.

Behind the Eight Ball

Paul J. Gessing, president of the Rio
Grande Foundation, a think tank based

ON DRUC

in Albuquerque, New Mexico, says New
Mexico’s budget is always in doubt
because it is highly reliant on oil and
gas tax revenues and the state’s econo-
my is not very diversified.

“It’s been described as a two-legged
stool with one leg being the federal gov-
ernment and the other being oil and
gas,” Gessing said.

“We have not recovered like many
other states have from the 2008 eco-
nomic recession,” Gessing said. “Anoth-
er thing is New Mexico’s population
declined during that period. Population
loss is unheard of in a Western state.”

The state’s chronically bad economy
makes it difficult to imagine how the
state can find a way to pay for the huge
expenses of the Medicaid expansion,
Gessing says.

“Because of the politics in the state,
Republican Gov. Susana Martinez
faced a very difficult decision to expand
the program,” Gessing said. “I'm sure
she felt like she had no choice and she
had to do it, but it’s a bit ironic a gov-
ernment program designed to alleviate
poverty is going to spread it widely.”

Tax Burden Will Grow

Michael Cannon, director of health pol-
icy studies at the Cato Institute, says
New Mexico’s officials should have lis-
tened to critics who warned the state’s
motto, “It grows as it goes,” applies to
the tax burden Obamacare’s Medicaid
expansion is imposing on New Mexi-
cans.

“That tax burden will grow further
still, because both Congress and Presi-
dent Obama have proposed to renege
on the federal government’s commit-
ment to pay 90 percent of the cost,”
Cannon said.

Meanwhile, the expansion creates a

huge incentive for officials to protect
able-bodied, childless adults at the
expense of pregnant women and chil-
dren, Cannon says.

Medicaid delivers only 40 cents of
benefits to enrollees for every dollar
spent, and it appears to have little if
any impact on enrollees’ health, Can-
non says. Under Medicaid expansion,
the federal government pays 90 per-
cent of the cost and the state pays 10
percent. New Mexico’s regular Medic-
aid match is about 70 percent, so the
federal government pays two-thirds of
the cost, and the state pays one-third.

Facing a budget gap, New Mexico
officials want to reduce Medicaid out-
lays. Cannon notes they have many
options for doing that. Cutting services
to pregnant women and children gives
the state “much more bang for their
buck” than cutting services to able-
bodied, childless adults, he says.

“New Mexico needs to opt out of the
Medicaid expansion and enact real
reforms that bring quality health care
within the reach of more low-income
residents,” Cannon said.

Matthew Glans (mglans@heartland.
org) is a senior policy analyst at The
Heartland Institute.

INTERNET INFO

Susan Montoya Bryan, “Expert: Med-
icaid costs to skyrocket for New Mex-
ico,” Associated Press: http://www.
newsobserver.com/news/business/
article24761815.html
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GAO Study Details Medicaid Payment Fraud

By Jehadu Abshiro

edicaid, the national government

health care program meant to
help provide health care for the impov-
erished, is riddled with fraud, accord-
ing to a Government Accountability
Office (GAO) study that analyzed Med-
icaid payment data from the year 2011
in four states: Arizona, Florida, Michi-
gan, and New Jersey.

The agency found about 8,600 Medic-
aid beneficiaries received payments in
two or more of the four states that year,
in violation of federal law, totaling at
least $18.3 million. It also discovered
Medicaid payouts to approximately 200
deceased beneficiaries, totaling about
$9.6 million.

GAO also found approximately 50
health care providers billed Medicaid
even though they were excluded from
the program for patient abuse and
fraud. Those bills amounted to approxi-
mately $60,000.

GAO recommends the Centers for
Medicare and Medicaid Services (CMS)
do more to prevent fraud by providers
and patients by providing new guid-
ance to states about screening Medic-
aid beneficiaries more thoroughly and

giving the states full access to the fed-
eral government’s records on Medicaid
providers.

“Every dollar [stolen] is committing
a crime,” said Mara Mellstrom, legis-
lative manager at the Foundation for
Government Accountability. “This is
no different from stealing from your
neighbor.”

Amount of Fraud Unknown

Almost 70 million Americans are cur-
rently enrolled in Medicaid, according
to a report released by the U.S. Depart-
ment of Health and Human Services
in February. The report states Med-
icaid spending grew by 6.1 percent in
2013, to $449.4 billion, and constituted
15 percent of national health expendi-
tures.

CMS projects health care expendi-
tures financed by federal, state, and
local governments will account for 48
percent of national health care spend-
ing and a total of $2.5 trillion by 2023.
This is a 44 percent increase from 2012,
when total government health care
spending was approximately $1.2 tril-
lion.

“Ultimately, due to the nature of

the enrollment program, it is difficult
to tackle the fraud,” Mellstrom said.
“The depth of Medicaid fraud is truly
unknown, since so many states do the
minimum in addressing the issue from
the get-go.”

If states used a better screening
approach or took a more active role in
catching scammers, they could achieve
a 2 to 5 percent savings in Medicaid
spending, Mellstrom says.

“It’s about bringing welfare programs
into the twenty-first century, and
it’s really [about] making use of your
resources,” Mellstrom said. “We need
to backtrack and see how we got here.”

Misplaced Incentives Cited

States don’t have much incentive to
flush out waste, fraud, and abuse in
programs like Medicaid, and this leads
to misallocated resources, says Thomas
Miller, a resident fellow at the Ameri-
can Enterprise Institute.

“Improvised coverage doesn’t provide
the care promised and it’s not particu-
larly well-administered, and therefore
some of that money gets diverted into
other places,” Miller said.

Some states are moving toward a

private-sector managed-care approach
that enables slightly better policing of
fraud, Miller says.

“There’s been mixed results in that,”
Miller said. “It’s probably a little bit
better, but it doesn’t mean the problem
has been solved.”

Jehadu Abshiro (jabshiro@gmail.
com) writes from Dallas, Texas.
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California Court Strikes Down ‘Pay to Delay’

“The decision will make pay-for-
delay settlements much harder,

By Katie Clancy
he California Supreme Court has ruled pay-to-
delay agreements among pharmaceutical com-
panies violate state antitrust laws.

The decision in the case In Re Cipro Cases I &
II follows a 2013 U.S. Supreme Court ruling that
determined these deals are subject to antitrust
scrutiny and is the first such decision made since

the ruling.

INTERNET INFO

In Re Cipro Cases | & I, California Supreme Court,
May 7, 2015: https://www.heartland.org/policy-
documents/re-cipro-cases-i-ii

Federal Trade Commission, “Pay-For-Delay: How
Drug Company Pay-Offs Cost Consumers Billions:

A Federal Trade Commission Staff Study”: https://
www.ftc.gov/reports/pay-delay-how-drug-compa-
ny-pay-offs-cost-consumers-billions-federal-trade-
commission-staff

C. Scott Hemphill and Mark A. Lemley, “Earn-

ing Exclusivity: Generic Drug Incentives and the
Hatch-Waxman Act”: https://www.heartland.org/
policy-documents/earning-exclusivity-generic-
drug-incentives-and-hatch-waxman-act

The case came about after a brand name phar-
maceutical company, Bayer, maker of the block-
buster antibiotic Cipro, paid Barr, a maker of
generic drugs, to delay sales of a biosimilar gener-
ic drug, thus forestalling competition against
Bayer.

Bayer paid Barr $398.1 million between 